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The lnvisible Constitution 

The Construction of Constitutional Reality 
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ABSTRACT: The paper g i ves a pre/iminary analysis of the construc­
tion of Hungarian constitutional reality by ernplaying the social con­
structionist frame of the socialogy of knowledge. The practice of the 
Hungarian Constitutional Court is examined as the main locus of this 
social construction. In particula r, the analysis focuses on some of the 
concrete interprelive techniques developed by the Court. These tech­
niques contribute to the overall co he rence of the body of constitutional 
law that the Court has been writing since 1990. ln contemplating the 
hermeneutic situation of constitutional adjudication, the paper argues 
that the freedom the Court judges exercise in this process is a herme­
neutically bounded one, confined by a variety of factors, induding the 
self-imposed techniques that are analyzed in the paper. 

The subject of my discussion is the practice of constitutional adjudication 
at the Hungarian Constitutional Court. A genuinely new phenomenon, 
created in the very last days of the ancien régime, the Constitutional 
Court has played a significant role in the establishment and the consol­
idation of the constitutional rule-of-law state in Hungary. The Hungari an 
Court is modeled after the continental, Kelsenian concept of constitu-
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tional adjudication, a type that raises spe~ial problems of ~onstitu­
tional interpretation in that texts (of specific legal regulatl~ns~ are 
here compared wi th texts (of certain provisions of th~ Const1tut10n), 
whereas the U.S. Supreme Court addresses the entlrety of a spe­
cific case or controversy. 

The introduction of the institution of constitutional adjudication in to 
the Hungarian legal system has constituted a major change: the "the­
oretization" of the legal system means that "ali that used to be theory 
in the legal system before its constitutional adjudication phase, almost 
unnoticeably-literally almost from one day to the next--<:an become 
part oflegal dogmatics; that is, part of~he positi~e l~w." 1 As a resul~ of 
the interpretive practice of the Hunganan Constltutwnal Court, an im­
pressive body of constitutional law cases and a_ rather_ well-defined 
standard of constitutionality has been constructed m the SiX years of the 
Court's operation:2 the "invisible constitution," as it has been called by 
the presiclent of the Court, Judge Sólyom. 3 

The Construction of Constitutional Reality 

The predominanti y interpretiv e nature of the practice of the H~ng~ian 
Constitutional Court raises the exciting issue of how constltutwnal 
knowledge as a social phenomenon is possibie-that is, we have taken 
a general interest in the construction of con~titutio~al reality. O_ur 
thinking has been informed by the now-classic treatise of the social 
constructionist sociology of knowledge--Peter Berger and Thomas 
Luckmann The Social Construction of Reality4-and by the works of 
their intell~ctual ancestor Alfred Schütz and the phenomenological tra­
dition. Although ali these thinkers to a large extent emphasized the 
importance of studying the "structure of the common-se~se world of 
everyday life,"5 they thernselves have dwelt rather extensively on sub­
jects of-let me use this expression-specialized discourses;6 there_fore 
we see no injustice in applying their intellectual tools to the analysis of 
the highly particular domain of constitutional adjudication. 

Within this general approach, an investigation into the phenomeno­
logically understood "systems of relevance" pertinent to the practice of 
constitutional adjudication seems to be indispensable, but at the same 
time it is an endeavor that we can undertake here only to the extent of 
touching the surface of the problem. Certainly a core issue in the 
system of relevance of constitutional adjudication is the community of 
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the legal profession andjurisprudence as such. I will discuss these two 
later, but let me move on to anather component: the practice of other 
constitutional courts. Since the Hungarian Constitutional Court emerged 
as one of the most important results of the National Roundtable meet­
ings in 1989, and since it has no real precerlent in Hungarian le gal 
history, even at its forrnation international, but more particularly Euro­
pean, standards were extensively considered, and the Court, as noted 
above, was established aceording to the Kelsenian European model. 
Throughout judges' comments on the opera ti on of their court one en­
counters references to the practice of other constitutional courts: "[the 
Hungarian Constitutional Court] with its interpretive activity mediates 
the content of fundamental rights developed and practiced in the de­
mocracies of the world"; "from time to time the American doctrine of 
compel~ing state i?terest and the German doctrine of proportionality 
appear m the practtce of the Constitutional Court";7 and "the institution 
of the 'living law' is obviously received form Italy."8 Furthermore, just 
recently Judge Sólyom has mentioned a related but somewhat more 
abstract poi?t of reference, one, however, that is undoubtedly being 
constructed m the Europe of today: "a common European constitutional 
culture, a common 'language'; that is, methods and measures." He also 
said: "[a]ll European Constitutional Courts are part of the development 
of a common constitutional language, or at least of its grammar."9 In 
this context, one must mention anather component of paramount im­
portance in the system of relevance pertinent to Hungarian constitu­
tional adjudication: the role of the practice of international courts. 
"[W]e do our best to take into consideration comparable judgments by 
the U.S. Supreme Court, by the major European constitutional courts, 
and, increasingly, variaus international courts."IO 

The comprehension of the construction of constitutional knowledge 
also necessitates that we closely examine the highly abstract nature of 
constitutional review, and that we analyze the concrete interpretive 
tasks and processes involved in constitutional adjudication. Most im­
portantly, wehave to consicter what we call the hermeneutical situation 
of constitutional court judges. W e hope that our discussion will show 
that the notion of the "invisible constitution" is closely intertwined 
wi th the hermeneuti cal nature of the who le enterprise of constitutional 
adjudication. 

A general inquiry into the hermeneutical situation of constitutional 
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court judges is most fruitful if we take into consideration Hans-Georg 
Gadamer's hermeneutical treatment of text-related human communica­
tion, understanding, and activity. 11 Gadamer's general approach high­
lights the dialogkal structure of language, 12 which he regards as most 
tightly interwoven with human thinking of ali kinds. 13 In this context, 
then, law as an inherently textual phenomenon serves as a field of 
demonstration in which the intellectual tradition of hermeneutical in­
quiry is exemplitied by jurisprudence. Especially Gadamer's major 
treatise, Truth and Method, discusses the "exemplary significance of 
Iegal hermeneutics," but Gadamer argues in almost ali his writings that 
a legal text-the "life of a law"-is a refined model of the general 
"constitution of 'texts,' "14 through which we can grasp the core her­
meneutical phenomenon: the interwoven nature of the interpretation, 
understanding, and application of any text. 15 

Constitutional court judges are confronted wi th two rather different 
types of texts: the highly abstract, vague, and often ambiguous formu­
lations in the constitution, 16 on the one hand; and the usually more 
precise, lengthier, and more specitic wording of regular legal norms, 
on the other. The hermeneutically eballenging task, then, is that here 
the judge must not "sim pl y" make a legal text concrete, but collate (at 
least) two texts and determine whether thereis a conflict between them. 

Gadamer accounts for the handling of legal texts as follows: "[F]rom 
the outset the written formulation must take into account the interpre­
tive free space that arises for the 'reader' of the text who has to ernplay 
this space .... There remains a free space of meaningfui concretization, a 
concretizalion that has to carry out the interpretation for the purpose of 
practical application .. .. Legal decisions, precedents, or the prevailing 
administration of the law therefore always have a creatíve legal func­
tion."17 This general understanding of the process of legal hermeneu­
tics is not completely sufficient when we consicter the hermeneutical 
situation of confronting a constitutional provision. One way to work 
through this problem is to consicter a given text as opening up an 
especially wide "interpretive free space"-and to try not to be frigbt­
ened of the extent to which we must be "creative" in our endeavors. At 
the same time, this wide interpretive space seems excessively difficult 
to employ. What is its context? "To understand is to grasp the relevant 
context that deterrnines the possihle parameters of the sentence or 
expression."18 The relevant context for the constitutional provision, in 
processing a particular case, is primarily detennined by the challenged 
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legal regulation; it is obvious from this alone that judges are allawed a 
rather loose hand in constitutional interpretation, but we maintain that 
even this interpretation is not a detached one. It is, above aU, the context 
of the challenged regulation that allows for bringing into play prevailing 
legal concepts, notions, and principles, which are inevitably part of the 
ultimately unitary ideal of constitutionality. The context in tum strictly 
circumscribes the apparently excessive creative potential and theoriz­
ing tendencies in judges, since a concrete answer must be given: is the 
challenged norm constitutional or unconstitutional? 

The hermeneutical task of constitutional court judges seems to be 
further complicated by the question: What does the challenged regula­
tion mean? There seems to be no concrete hermeneutical situation for 
its interpretation and application, no concrete context that would pro­
vide some determination for the hermeneutical task. Judges thus come 
very close to what, aceording to Gadamer, the Itali an jurisprudent Betti 
saw as the situation of the legal historian: "The jurist understands the 
meaning of the law from the presem case and for the sake of this 
presem case. As against this, the legal historian has no case from 
which to start, but he seeks to determine the meaning of a law by 
considering constructivel y the whole range of its application." 19 Thus 
it seems as if constitutional court judges, within the (hermeneutically) 
so exemplary field of law, are required to do the apparently impossi­
ble: "rigidly separate cognitive from practical concems," by attempting 
to soften the "linkage of understanding and praxis."20 It is especially 
illuminating to realize that such a separationis improbable even in the 
field of constitutional adjudication, where the pressure for abstract 
imerpretation is indeed present, and it is very enlightening to under­
stand that the hermeneutical practice in which constitutional court judges 
are involved is one of a special kind of"practical exegesis."21 

In the course of the Court's interpretive activity, certain well-defmed 
modes of argument, techniques of interpretation, and, in general, stan­
dard ways of presentation have been developed. The process by which 
these have emerged has necessarily involved much self-reference, and 
this has in tum greatly contributed to the level of coherence character­
istic of the Court's work. This coherence, manifest in the body of court 
decisions, must have been a determining factor in shaping outsiders' 
perceptions of court activity-including extensive popular support and 
respect for the Court (a quite exceptional achievement on the Hungar­
ian sociopolitical scene), tagether with a comparable respect among 
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almost all political actors, which is detectable in the high level of 
compliance with the Court's decisions even in situations of profound 
disagreement with those decisions in specitic cases. Taking_ outsiders' 
perceptions into consideration is,. of course, of param~unt tmporta~ce 
for a comprehensive understandmg of the construction of constitu­
tional reality. Our contribution here includes an examination of some 
of the central constitutive el emen ts in writing a coherent body of con­
stitutional law-all of which leads us to phrase our questions in a 
slightly different way and to dispute Professor Roger Cotterr~ll's con­
eiusion that "legal practices gain power, influence and authonty to the 
extent that they appear to be expressions or applications of a unified, 
autonornous body of knowledge or doctrine."22 That is, we are con­
cerned with those aspects of "empirical legal theory"23 that focus on 

. . f d . "24 th b investigating the "development and orgaruzatwn o octrme, ere y 
highlighting the nature of "law as both a form of intellectual practice 
and social phenomenon."25 

In what follows, we examine some of the most concrete techniques--­
as a basic means of building up a coherent system of doctrine--applied 
in the body of texts written by the Court, which in tum constitute the 
primary texture of the constitutional reality under construction in present­

day Hungary. 

Building the Invisible Constitution: 
Interpreöve Techniques in Hungarian 
Constitutional Adj udication, 1990--1995 

W e have seen that in the hermeneutical situation of constitutional court 
judges the central taskis always the collation of (at least) two norms, 
and we have been arguing that the process of their interpretation was 
tightly interwoven, since to some extent they mutually determine the 
relevant contexts for their respective "practical exegesis." Neverthe­
less, some interpretive techniques belong to one interpretive process, 
and some techniques belong to the other. By using the term "tech­
nique" we do not imply that the processes to which this term refers are 
on the same theoreticallevel in constitutional adjudication or that they 
fuifill the same hermeneutical function. The point is that these "tech­
niques" have all been constitutive in the Court's interpretive practice, 
and as such have contributed to the coherence of the intellectual en­
deavour of constitutional adjudication. 
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First of ali, I will examine a technique that the Court has developed 
in order to deal with the task of interpreting challenged regular legal 
nonns. The concept of the "living law" originates with the Italian 
Constitutional Court, as mentioned above, and is one of the henneneu­
tically most attractive methods theoretically developed by the Court. 

The Court's first and major "living law" case (Decision 57/1991) in 
part also caneems the competendes of the Court: in this decision the 
Constitutional Court actually annulled a ruling of the Supreme Court, 
declaring that it was within its competency to do so, aceording to the 
Act on the Constitutional Court (Article 48, Law XXXII of 1989), 
which actdresses the institution of constitutional complaint. Citizens 
can file a constitutional compiaint with the Court after they have gone 
through ali the levels of the judicial hierarchy, if they feel that in that 
process their constitutional rights have been violated by the application 
of an unconstitutional regulation. To ensure a real legal remedy, the 
Constitutional Court decidect not only to nullify thenonnit had found 
unconstitutional (on grounds that caneern the issue of "living law," 
which I shall discuss short! y), but also to nullify the judicial ruling that 
applied the nonn in question. The Court has apparently abaodoned this 
practice, which it exercised in only a few other cases.26 

This specific case concerned a child whose right to ascertain his 
biolagical origins was violated, aceording to the Court, by the particu­
lar interpretation and application of a legal regulation aceording to 
which the officially assigned guardian of a "completely incapable" 
person has unconditional authorization to initiate legal proceedings to 
ascertain the biolagical origins of the "completely incapable person" in 
question. AU minors had been assigned to the category of "completely 
incapable," which deprived them of their right to ascertain their biolag­
ical origins-wi th in one year of their coming of age. Du ring the pro­
ceeding of the Constitutional Court it was discovered that this was the 
interpretive and applicatíve practice of all courts (since they followed 
the interpretation of the Supreme Court). Therefore the Constitutional 
Court ruled: 

If judicial practice and the generally accepted legal interpretation uni­
formly apply the text of the norm with only one particular meaning­
from among its several possihle meanings-the Constitutional Court 
has to review the text of the norm with this meaning and content from 
the point of view of constitutionality. That is, if this norm content, 

CONSTITUTIONALISM JN EASTERN EUROPE 55 

which prevails in practice, can be ascertained, the constitutional review 
must begin with the fact that the content and meaning of the legal 
regulation is that attributed to it by the permanent and unitary practice 
oflegal application. [Decision 57/1991 (XI.8) AB]27 

The Constitutional Court has to collate the content of the provisions of 
the Constitution and the constitutional principles not wi th the text of the 
norm itself but wi th the prevailing, operative, and realized norm; that is, 
the "living law." [Decision 57/1991 (XI.8) AB] 

Another case that involved the issue of "living law" concerned ap­
pointments by the minister of justice to judicial county organizational 
positions (Decision 38/1993). Here, consideration for the living law 
was not directly part of the interpretive techniques applied in the deci­
sion but rather a part of the argument that provicted for the possibility 
of explicating further aspects of this technique: "In the course of the 
constitutional review, the interpretation of the legal regulation that is 
unitarily followed in legal practice-that is, the norm content prevail­
ing in the 'living law'-cannot be disregarded. If a legal regulation is 
operative that has an unconstitutional content, it is inevitably necessary to 
state the unconstitutionality and to apply its legal consequences" [De­
cision 38/1993 (VI.ll) AB). 

Now let me tum to the techniques developed for the systematic inter­
pretation of constitutional provisions. I will analyze two tests, both of 
which have played a prominent ro le in the interpretive practice of the 
Hungarian Constitutional Court: the test on fundamental right restrie­
tion and the test on discrimination. 

The test on fundamental right restrietion is, for the most part, the 
"operationalization" of a specif'ic constitutional provision. Aceording 
to Article 8(2) of the Constitution, "in the Hungarian Republic funda­
mental rights and duties shall be regulated in laws which, however, 
cannot restriet the essential content of a fundamental right." The Court 
has developed its test in the course of deciding a number of cases: in 
Decision 8/1991 the Court found it unconstitutional that the certificate 
voters had to present if they wanted to vote at a poUing station other 
than the one in their own constituency had to be obtained in person 
from the local government of the voter's permanent residence. This 
amounted, aceording to the Court, to a "restriction on the exercise of 
the right to vote, therefore a disproportionate restrietion on the essential 
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content [of the right to vote] without a campelling cause." Further­
more, the decision generally states that "the Constitutional Court regards 
as unconstitutional a restrietion on fundamental rights guaranteed in 
the Constitulion that is without a campelling cause and is dispropor­
tionate with regard to the desired goal" [Decision 8/1991 (111.5) AB]. 

In Decision 51/1991 the Court had to consicter the constitutionat 
limits on restricting army personnel from exercising their right of as­
sembly. They found the complete ban on forming "organizations with 
political or other purpose" to constirute an unconstitutional restrietion 
which "cannot be justified either by its proponionality with regard 
to the des i red go al or by i ts inevitability, and [which] therefa re violates 
the essential content of the fundamental right" [Decision 51/199 1 
(X.19) AB]. 

One of the Coun's most important decisions, the death penalty case, 
was also panly based on applying this, at the time only emerging, test: 
"the regulations on the death penalty-depriving one of life and human 
dignity-not only restriet the essential content of the right to life and 
human dignity, but also allow the complete and irreparable cancella­
lion of life and human digni ty and the right guaranteeing it" [Decision 
23/1990 (X.31) AB]. 

In sum, the constitutional restrietion of a fundamental right has to 
(l) have a campelling cause (like the protection of anather fundamen­
tal right or anather constitutional aim), (2) have an aim proponionate 
to the restrietion applied, (3) be suitable for attaining the aim, and (4) 
bethemost lenient means possible.28 

The test on discrimination, explicating Aniele 70/A(l) of the Con­
stitution, was already presem almost in its entirety in one of the Coun's 
first decisions (Decision 9/1990). The case involved whether a provi­
sion in the personal income tax law (Law XL V of 1989) regulating the 
reduction of the taxable income of parents wi th many children consti­
tuted an unconstitutional discrimination among children aceording to 
the number of siblings they have and whether the siblings are alive and 
live with their parents. The Court found that the income tax law did not 
unconstitutionally discriminate among children and fonhermore ruled: 
"The probibition of discriminalion does not mean that all differentia­
tion29 is prohibited, even one that in the final analysis is airned at 
greater social equality. The probibition of discrimination means that 
the law has to treat everybody as equal (as persons of equal dignity): 
that is, the fundamental right of human digni ty cannot be violated; and 
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the principles for distributing entitle~ents ~nd ben~fits_ have to be de­
termined with equal respect and cons1deratwn, taking mto equal con-
ideration individual viewpoints" [Decision 911990 (IV.25) AB]. 

5 
Anather formulalion of these two aspects of the discriminalion test 

is given in a dismissal case in which the Court rejected peti~io~s s_tating 
that the personal income tax law (Law XC of 1991) d1scnmmated 
among debtors aceording to the iden ti ty of their creditors, because the 
portion of the credit that banks can~eled f~r thei~ debtors-provide~ 
that they repaid well before the deadhne-<hd not mcrease the debtors 
taxable income, a benefit that did not apply to other debtors with credit 
from sources other than banks. Even before its statement of dismissal, 
the decision says: "The Constitutional Court states that the probibition 
formulated in Art. 70/ A( l) of the Constitution-if the differentiation 
violates the right to human dignity-extends throughout the legal sys­
tem" [Decision 6111992 (XI.20) AB]. Later, in explaining the reason­
ing behind the decision, this sentence is completed as follows: 

induding the rights which are not classed among the human rights and 
the fundamental constitutional rights. The equality of rights does not 
indicate the equality of natural persons from extralegal viewpoints. A 
person as a member of society can be and in fact is different from other 
people aceording to his or her occupation, education, fmancial circum­
stances, and so on. It is the right--but at the same time in a certain 
sphere also the du ty-of the state to consider in the course of legislation 
genuine differences among people. Art. 70/ A( l) of the Constitution 
does not prohib it ali kinds of differentiation--such a general prohibiti on 
would be incompatible wi th the designation of the law-only the differ­
entiation that leads to the vialation of the right to human digni ty. [Deci­
sion 61 /1992 (X1.20) AB] 

The first compensation case was the major decision in which the 
Court elaborated on the discrimination test . The case was initiated 
by the prime minister, who asked for an interpretation of the anti­
discriminalion clause: "[T]he Constitutional Court interprets Art. 701 A 
of the Constitution-witb regard to Art. 9 and Art. 13, Sec. l, of the 
Constitution-that it counts as the discriminalion of persons as defined 
in Art. 701 A of the Constitulion if, in the absence of a constitutional 
reason, property once owned by certain persons-differentiated by type 
of property-is reprivatized, while that of others is not. Such discrimi­
nalion is unconstitutional" [Decision 21/1990 (X.4) AB Resolution]. 
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Let _me quote two sections of the decision which, aceording to the 
pres1dent of the Court, Judge Sólyom, 3° set several eritelia of the dis­
crimination test for the future: 

~h~ question of whether the differentiation stays wilhin constitutionai 
limiLS can be examined only in the objective and subjectíve context of 
Lhe prevailing regulation, since the same criterion-for instance, "land­
owner"--<:an be qualified as discriminatory depending on the context 
Equality must serve as the essential element of the given state of affairs: 
If, wilhin a certain concept of regulation, a different regulation applies 
to a certain group, this violates Lhe prohibition of discriminalion unless 
the differentiation has constitutional grounds of proper weight. 

If Lhe state, in the course of transforming state property into private 
property, differentiates between forrner owners and nonowners and 
treats them differently as regards the conditions for acquiring prop­
erty, and, moreover, furlher differentiates wilhin Lhe group of forrner 
owners, it does not vialate Art.70/A of the Constitulion only if its 
reasons meet theconditionsof permissible positi ve discrimination. 

The condition of the constitutionalily of differentiation is the cer­
tainty that the differentiation between owners and nonowners arises 
from a procedure in which Lhe viewpoints of owners and nonowners 
have been pondered with equal consideration and impartiality. Forrner 
owners, just like nonowners, apparently have a right not to a share in 
state property, but to be treated, in Lhe regulation of such a possibility, as 
equal and to have each of their viewpoints evaluated wilh equal consider­
ation and equity. Wilhout this, the discriminaLion is unconstitutional. 

Even if Lhe above examination is accurate, the differentiation is not 
unconstilutional only if Lhe property acquisition-without charge for 
forrner owners, and in retum for some equivalent sum for the others-in 
the final analysis establishes Lhe equalily of private owners of the mar­
ket economy under development. If it can be argued that by benefiling 
forrner owners the overall social result of the dismantling of state prop­
erty will be more favorable than equal treatment, and if it unambigu­
ously follaws from the facts that a procedure of not discriminating 
against nonowners would not even approximate this result, then non­
owners cannot claim that their right guaranteed in Art. 70/A of the 
Constitulion has been violated. 

The criterion of differentiation-former ownership-would not be 
unconstitutional if it causaily fo Ilowed from the above arguments. 

The same examination has to be conducted wilh regard to whelher it 
conflicts Art. 70/ A of the Constitulion that the re is differentiation 
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among forrner owners by type of property-that is, if only land property 
is to be reprivatized. [Decision 21/1990 (X.4) AB] 

On the requirements with regard to positive discrimination, the Court 

said in Decision 9/1990: 

[F]rom the right to equal human dignity it may somelimes follaw that 
there is a right to have goods and opportunities distributed (in terms of 
quanlity as well) equally. But if a social aim-not in conflict wilh the 
Constitution--or constitutional right can be enforced only in a way that 
does not realize this narrower sen se of equalily, then this kind of posi­
live discrimination cannot be declared unconstitutional. The limit of 
positi ve discriminalion is Lhe prohibition of discriminalion in the wicter 
sense; that is, Lhe prohibition of differentiation with regard to equal 
dignily and Lhe fundamental rights posilively stated in Lhe Constitution. 
Allhough social equality as an aim, as a social interest, can take prece­
dence over individual interests, it can never come before Lhe constitu­
tional rights of Lhe individual. [Decision 9/1990 (IV.25) AB] 

Part of the major church compensation case (Decision 4/1993) added a 
new aspect to the discrimination test: 

Unconstitutional discriminalion can be raised only with regard to com­
parably entitled or obiigated people. To claim discriminaLion between 
churches faliing under Law XXXII of 1991 [on the seulement of prop­
erty claims on forrner church estates] and other organizations that pre­
viously suffered property losses (e.g. lawyers' chambers, parties), and 
furlhermore discriminalion between churches and private persons, as 
Lhe pelilions do, is a mistake from the beginning .... 

The . .. Law actdresses not primarily Lhe propen y right but ralher the 
state's violalion of the right to practice one's religion. The churches 
benefited by Lhe ... Law cannot be compared to any nonprofit legal 
entity but only to legal entities of comparable function, role, size, and 
autonomy, Lhe property of which is likewise tightly interwoven with the 
implementation of some fundamental ri g h t. [Dec isi on 4/1993 (II. l 2) AB] 

The test on discrimination can thus be summarized as follows: (l) 
regulations in the law have to treat everybody as equals, that is, as 
persons of equal human dignity, which means that equal respect and 
consideration must be given in the course of differentiation and individual 
viewpoints given equal consideration and equity; (2) any differentia­
tion has to have constitutional grounds; (3) within a certain concept of 
regulation, a certain group can be regulated differently only if this 



60 INTERNATIONAL JOURNAL OF SOCIOLOGY 

counts as permissible positive discrimination; (4) the limit of pasitiv 
discrimi~ati?n is the prohibition of differentiation wi th regard to equ~ 
human dtgnlty and the fundamental rights positively stated in the Con­
stitution; (5) differentiation is constitutional only if it pmrnotes overall 
social equality more than equal treatment does; and (6) the test can be 
applied only if the regulation of the law caneems persons wi th compa­
rable entitlements or obligations. 

These "figures of reasoning,"31 developed for different hermeneuti­
cal challenges, serve the coherence of the intellectual endeavour of 
constitutional adjudication by actually becarning part of constitutional 
law as semantic rules belonging to the sphere of legal dogmatics.32 At 
the same time, they do not sol ve future problems of similar hermeneuti cal 
construction, since the decision as to whether a given context is adequate 
for their application does not form part of either technique; that is, they 
are not self-executing tools of intellectual practice, although when judges 
find them relevant and apply them, they make life significantly easier 
for the Court. More importantly, though, these techniques are also the 
most important means by which the reasoning of the Court is "made 
acceptable to the constitutional community" by making "the proce­
dures of reasoning ... publicly comprehensible and debatable."33 

One should, however, note here that- although the public can and 
does debate the decisions, or more precisely, certain arguments incertain 
decisions of the Constitutional Court, which in itself forms a crucial 
aspect ofthe construction of constitutional reality-these decisions are 
nevenheless issued with erga omnes [applicable to all] effect. This 
being the case, several questions arise as to the nature of the role of 
constitutional courtsin the construction of constitutional reality. 

Hermeneutically Restrained Freedom in 
Constitutional Adj udication 

We have not really emered here the debates on either the role of 
constitutional adjudication in different political systemsor on constitu­
tional interpretation revalving araund the positions of interpretivism­
also known as and basically identical with originalism, intentionalism 
(original intent), and textualism-versus noninterpretivism34 (the ideal 
of the "living constitution"35). Nevertheless, even a treatment like ours­
analytical, on the one hand, and empirical, on the other, and airned 
inter alia at explicating the hermeneutical processes involved in con­
stitutional adjudication-makes it clear that the "intentionalist" line 
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of argument is to be rejected for its fundament~ hermeneutical blind­
ess and its entirely misconceived view concemmg the nature of lan-

~uage in general and the constitulion of texts in particular. . 
There is, however, a particular issue that frequently comes up m 

bOthtypesof debates: how much interpretive freedom are judges given? 
That is, is constitutional adjudication a matter of judges' arbitrarily 
imposing their views on the political community i~ th~ir d.ecisions, ~d 
if so, to what extent? This issue is central to any mqmry mto constitu-

tional reality. 
Fred Dallmayr formulates the position of alanned critics of the whole 

business of constitutional adjudicalion as follows: "[A]n inescapably 
human and political factor seems to enter the law or legal practice in a 
manner jeopardizing a centraltheme ... of Western political thought. ... 
[T] he rule of law is in danger of collapsing in to the very 'govemment 
by men' that it was originally meant to forestall. ... Does law here not 
became a captive or instrument of arbitrary caprice, of the whim of 
particular interpreters?"36 These arguments are accompanied by further 
accusations that the Constitutional and Supreme Courts make politics 
and create a situation of govemment by the judiciary. 

Although there are some grounds for the charge that courts make 
politics, as we have shown above, this inevitably follaws from their 
task of protecting the Constitution by striking down unconstitutional 
legislation and thereby accomplishing "negative legislation"-to use 
Kelsen's term. Apparently, this does place the Court on the rather 
perplexing border of law and politics, but it is already of hermeneuti cal 
importance to demoostrate just how restricted the judges' interprelive 
playing field is. Although there clearly are cases in which several 
interpretations are offered for a particular provision, nevenheless only 
a limited number of these are allawed by the text-and, indeed, it is 
the judges' task to apply one of these to the context of the challenged 
regulation. The notion of "text" refers here not merely to the sentences 
that consütute the constitutional provision submitted for interpretation 
but also to the whole of the text in question: the entirety of the docu­
ment which in fact prescribes the overall interprelive framework.

37 
The 

interprelive techniques discussed earlier also belong here: these are 
self-imposed procedures which, on the one hand, make life easier by 
maleing certain cases to some extent routine; on the other hand, they 
are the primary means by which the requirement of coherence is to 
be fulfilled. Other restrictions evidently derive from the "everyday" 
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professional context of constitutional court judges: the legal profession. 
"[T]he judge's choice is constrained by a set of rules (or norms, stan­
dards, guides, etc.) that are authorized by the professional community of 
which the judge is part (and that define and constirute that commu­
nity)."38 Gadamer accounts for these limits thus: "[T]he creative sup­
plementing of the law that is involved is a task that is reserved to the 
judge, but he is subject to the law in the same way as every other 
member of the community. It is part of the idea of a le gal order that the 
judge's judgment does not proceed from an arbitrary and unpredictable 
decisi on, but from the just weighing up of the who le. Anyone who has 
immersed bimself in the particular situation is capable of undertaking 
this just weighing-up."39 Furthermore, he takes this constraint to be 
characteristic of the hermeneutic enterprise in general: "[W]hat is truly 
common to all forms of hermeneutics [is] the fact that the sense to be 
understood finds its concrete and perfect form only in interpretation, 
but that this interpretive work is whoily committed to the meaning of 
the text. Neither jurist nor theolagian regards the work of application 
as making free with the text.''40 

Thus the freedom judges exercise in the matters discussed here is a 
well-boundedfreedom. Isthere any other kind? 

In conclusion, another hermeneutically important point is that the task 
"reserved" to the judge is to be understood as both the right and the 
duty to carry out interpretive work; the latter is important because, 
without interpretation and application in due time, constitutional pro­
visions have no meaning and consequently no effect on the legal sys­
tem. That is, if Hungary is to be a constitutional rule-of-law state, then 
apparently we cannot do without an invisible constitution, the result of 
the permanent interpretation and application of the Constitution. 

From this perspective it becomes apparent how carefui one should 
be in eudorsing the much-celebrated saying already mentioned above: 
"a government of law and not ofmen."41 W e can only note a point that, 
based on the discussion above, may seem to be a triviality: of course, 
the kind of states discussed here are always governments of men--peo­
ple who govern precisely through and by the law. People give life to 
the law in their interpretive and applicative activity, and the text of the 
law in tum bounds them in a domain of highly restricted possihle 
meanings within a wider context of "shared meanings and a shared 
public space."42 
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1. Bragyova, Az alkotmánybíráskodás elmélete, p. 16. 
2. Az Alkotmánybíróság határozatai, 1990--/994, and Magyar Közlöny, 1995. 
3. Aceording to Sólyom, "the idea! would be, if the Constitutional Court, 

with its opinions always expounded as concrete questions, would build the 
content of abstract constitutional rights in to i ts 'invisible constitution'" in 
"Ellenőrzött rendszerváltás," p. 3 72; a iso ef. "Az Alkotmánybíróság önértel­
mezése," p. 274. 

4. Berger and Luckmann, The Social Construction of Reality. 
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mittedly direct applications of their sociology of knowledge to the domain of religion. 
Alfred Schütz, for his part, has written extensively on the construction of scien­
titic knowledge. 

7. Sólyom, "Ellenőrzött," pp. 368 and 374. 
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Timetiness of the Beautiful); and "Hermeneutika," in Filozófiai hermeneutika 
(Philosophical Hermeneutics). 

12. Gadamer, "Text and lnterpretation," p. 26. 
13. Ibid., pp. 27-29. 
14. Ibid., p. 35. 
15. Gadamer, Truth and Method, pp. 274-75, 284. 
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constitution '; it has always interpreted one of the regulations of the law [of the 
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18. David Couzens Hoy's reading of Gadamer's hermeneuti cal theory: "Inter­

preting the Law: Hermeneutical and Poststructural ist Perspectives," Southern Cal­
ifornia Law Review 58 (1985):138. 

19. Gadamer, Truth and Method, p. 290 (emphasis mine). 
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21. The term is horrowed from Dallmayr, "Hermeneutics." 
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social institution, professional practice, and intellectual discipline." Ibid., p. 58. 
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24. Ibid., p. 38. 
25. Ibid., p. 42. 

26. Sólyom,"~ Alkotmányb_ír.óság hatáskörének sajátossága," pp. 34-3
5 27. Ali translat10ns of the decisions are mine. · 

28. Halmai and Pacz.olay, "Az Alkotmánybíróság," p. 34. 
29. A note on termmology: the original Hungarian texts of decisio 

legal discourse in general, alternately use the terms "diszkri.mi·na' . ~~: and 
"megk "]'' b.. . " h. . CI o and 
. u on oztetes, w Ich literaily mean discrimination and differenfaf T 
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31 . Bra~.ova, Az alkotmánybíráskodás, p. !74. 
32: Cf. Ibid., chapter 4 ("Constitutional Adjudication and Legal Reasoning") 

especmlly pp. 168-91 , also note 30. ' 
33. Ibid., pp. 175-76. 

. 3~. Standard .American treatments, especially, employ this framework in de­
scnbi~g ~r entenng the debate on constitutional interpretation. See, e.g., Modern 
C:on~tltutwnal Theory, ed. Aleinikoff and Garvey, w here the section on interpreta­
hon IS structured exactly aceording to this division. 

35. Paczolay, "Alkotmánybíráskodás," in Alkotmánybíráskodás p 30 
36. Dallmayr, "Hermeneutics," p. 16. ' · · 
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